BEFORE THE

“ILLINCIS POLLUTION CONTROL ROARD

IN. THE MATTER OF:

REPEAL OF 35 ILL. ADM, CODE
809, 8UBPART L: HAZARDOUS
(INFECTIOUS) HOSPITAL WASTE

R91-18

The following 1s a trangscript of a
hearing;héld in the above-entitled matter at
kbefore‘ﬁhé Pollution Control Board at 100 West
Randolph Stieet, Suite 9-031, Chicago, Illinoils,
Waednesday, September 18, 1981, commencing at the
hour ©f 9:00 o’clock a.m.

BEFORE :

MICHELLE DRESDOW, Hearing QOfificer.

Board Members:
Dr., Ronald Flemal;

Ms. Jowun Anderson.
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Hﬁﬂaxaa.ggEICER DRESDOW: 111 call the
heér;gg'tayotéerdat Lhig time.

I'd like to welcome vou to the
mﬁfit heéring being conducted by the Board and the
proceedlrng entitled tha Repeal of 385
.Administrative code, 809. Bubpart I, Hazardous
Infsctlous Hospltal Waste.

The ‘'docket number is R-%1-18.

My name 1is Michelle Dresdow, and
I'm éhe hearing officer today.

| To hy right is Dr. Ronald ¥lemal.
He'g the attending cooxdinating board member for
the proceedings, |

Algo attending is board member Joan
Anderson and seated next to Dr. Flemal and seated
on her right is Anand Rac, he is a member of the
scientific¢ technical section.

To my left is Mr. Phil Van Ness,
who 1s an inter-governmental affalrs attorney for
the Pollutlion Control Board.

Just as background, the Board has

opened this docket for the purpose of
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éﬁggﬁéiigﬁinéiﬁhé é@peal of ?art 899 as required
i:fbfiﬁﬁugélaiil;249i;,Saction 56.02D.

| | The mandates reguires abrapeal Lo
'be‘ﬁamyléﬁed’by January 1, 1991.

The anrd is beginning the
regulatory process, pending the Governor's
signature,

If the chernér should not sign the
bill;~then‘this repeal should not continuc on at
this point.

I'd also like to note that there
will be an ilngulry hearing at 11 a.m. in this room
on docket R-91-20 and 21.

That héaring concerning the ruling
making on the treatment, storage, transfer,
transportation, package and labelling of PIMW or
petentially infectious medical waste.

If you wish to present testimony at
the 11:00 inquiry hearing, see me at this
hearing, so I can schedule your testimony, if vou
haven’t already done so,.

With that, 1’1l -- does anyone
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DR . Fooiviaas maa e

have any}ﬁpening iémarks?

MR. FLEMAL: No.

M5. AND"-50N: 1 would 1ikh. to suggest that
fé%'@uxpuses of these hedaring, that we eﬁ?ﬁasize’
the fact that in the Board-conducted regulatory
proceaedings, anyone may asgk anyone else any
guegtions.

ft’s an open guesticning, and
please feel free Lo do so.

| 1’'m sure Dr. Flemal and
Mrs, Dresdow wiil a?preciate your exercising
that. :

The second thing is I always say
this for myself personally, and it is true clso
for the other members and the staff of the Board,
thet as we ask questlons, no matlber bow they’'re
phrased, it i3 not intended to signal some -~ no,
strike that and just say no matter how the
questions are phrased, they are not intended to
signal a preconclusory mindsebt.

it sometimes is just more efficient

to ask them their‘s directly.
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HEARTNG OFFICER DRESDOW: Okay. I belleve
that tﬁércity off?hiéago'has gome ,estimeny that
thﬂy‘wénﬁ@ﬁ‘to present.

’"SQi if we could -~ wou;d vou méké
?Our”iﬁtroductiah znd then wefll sweai the
witness.

,le HERDERSOH: My name is Henyry Hendexson,
with the City of Chicago Law Department.

foéRING OFFICER DRESDOW: Could you swear in
tﬁe witnaess, please?

.(Witness sworn.)

HEARING QFFICER DRESDOW: I think it would
probably e begt for you to proceed with just the
part of your testimony that deals with the
repeal. - |

MR. HENDERSON: It's a very short point to be
made.

And that is that the City of
Chicago hes an infectlous medical waste
regulation, which has been submitted to the Board

ag part of our docket, both in terms of an
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Jomman,

“cerdinance and support of regqgulations.

It is our position in this hearing

- that 1t should be noted very clearly that until

,nhére ;s,yuntil‘thig matter hag been signed by the
vaernar,‘éé’ll.be calling for the fepeal ot
"~ existing 35 Iilinols Administrative Code
7f809, Subparﬁ 1, that it should be part of whatever
comes out of thisvhearing, Lhat the repeal of
exiatiﬁgvregulaﬁion sheuld be premised upon the
signing ints law of that act. |

The City’s regulatory framework
referances and depends to some extent upon
existence of ekisting regulations of the State of
Illinois. | |

The ordinance was formulated with
the anticipation that that would stay in effect,
and it was our positlon that it is important that
that regulation stay in effect until such time as
there 1s another scate law in place.

And it simply, we wanted to note
that for the record in our statement, which we

have pre-filed.
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T just wanted to make that clear.

That’s &ll I have to say.

TEARTNG OFFICER BRESDOW: Are yvouw aware that

thaﬁ House Bill 2491 requires that the'repealer be
éompleéed éﬁ'ﬁanuary 1st, 1991, and tﬁét the rulé
making on the transportation and transfer and all
that be Cbmpleted on January lst, 19927
| MR. HENDERSON: Yes. |
HEARING OFFICER DRESDOW: Let me clarify

that.,

I meant to say 1992 for the flrst

Adate and 1893 for the second date.

URy WENDTRTARL  Right. - . %

ITt’s slmply that our ordinance is

“ertadin facilities that are regulated under state B
l1aw, and untldl) there 13 a state law in effect,
which would -- 1f the bill is signed, and would B

then become law, there would be certain things

applicable to these instlintions that would be
exhibited from the City’se regulatory framework,
and it is sgsimply important to you that this not,

that 35 1llinois Administrative Code 809 not be
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set aside untii Lhe:

1

¢ 38 some state law iIn

&

effeat .

HEARING OFFICER DRESDOW: Okavy.

Does anyone else have any questions
for this witness?

M&. ANDERSON: Just ¢ be sure that the
aspect‘of the ordinance that vou’'re concerned
about is a matter of recoxd, in the copy of the
ordinance 1 have, Page 20462, down at the botton
cf that page, where it says whexeas increasing
gquantities of infectious waste are nct beling
produced and generated within the City of Chicago
by facillties that are not regulated after the
Illinois Envivonmental Protection Act and the
implementing regulations for hazardous hospital
waste in the hogpital.

Is that the aspect of the oxdinance
that you are referring to as far as the focus on
the state law and regulationa?

MR. HENDERSON: The City’s ordinance plicks up
on it, and attempts to fill a gap on the things

that are not addressed by the hazardous and
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1V§% -l infectious hogpital waste regulatlions in the

4

liinois Environmental Protection Act, =

It gpecificaily is addressed in the

j+°]

pplication of this ordinance, and in the
definition of producers.

The definltion of producexr is at
20464 . It's uander the 7-2A-511.1 definition,
" producer specifically does not include any
licensed hospital facility lccated in the City of
Chicago that ls presently regulated by the
Illinois Environmental Protection Act for the
digposel of nospital wastes, and the following

provisions with regard to the application of this

aimilarly references those entities which are
regulated in the Environmen‘al Protection Act,
whoge waste would fall with'n the hazardous and
infectious waste section of che regulationu."

It was the intention of our
ordinance te f11ll a gop that was not coveved by
the state law.

The whereas clause signals that and

these two provisions effect that.
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ME. ANDERSON: Thank you,
| My seconu question is underx

definitions, un page 20463, you have a definition
of infrcitious waste, and -~ you have the laboratory
based pathological waste, lsolation waste, et
cetera that all couvld come under iu sone way or
another, |

I guagg the question 1'n asking it
appears here, while I'm certainly going out of my
way not to gay 1lt’s a concluslion, but thexe, it
appears that there coguld be a possible
incompatibility with the new statutory definition,
the new doefinition in the statute as to what
congtitutes potentialiy infectious medical waste,

Do you have any comment on that and
what the implications are as far as our doing away
with the state remgulation and then this time gap
we have under the statute?

MR. HENDERSON: Well, to the present, 1’11

address the time gap Llssue first.

To the eztent that theve is8 a time

gap between, among regulations, what we would

o~ e
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énticipage is that we would take on a much broadesn
ragulatory_rcle, which we are not anticipating.

We have not essentially budgeted
for it or néve set up for the difference of
regulatory intensity, responsibllity, et cetera,
which is primarily our vesponsibility, primarily
oux concern with the time gap, that it would be aé
the, if any, time gap in terns ¢f where there is
not an existing state regulatory framework that is
being managed by the state regulatory agency.

With regard to potential
inconsistencies,.we’re not exactly clear on what
those inconsistancies would be, which is why we
want to be present at these hearings, to follow
that so0 we can anticipate that the fact that 1f it
appeaxrs there will be an inconsistency, we can
have that addressed by the Clty Council and by the
Department of Health, but in general to prejudge
that at present, and hopefully there will not be
an ocutstandlng in consisitency, but it’s one of the
reasons we're present here is to catch that if in

fact that does appear to happen.
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MS. ANDERSON: Thank you.

HEARING OFFICER DRESDOW: Anyone else?
~Okay.

When you pre-submitted your

testimony, you included the tegtimony and two

documentsg.

We weould 1ike to have those entered
intoithe,record ag exhibits, so the whole Board
can review them in.

MR.,HEngRSON: Absclutely.

HEARING‘OFFICER DRESDOW: So, -~

MR. HENDERSON: 'What’s the orxdinance in the
regulations,

HEARING OFFICER DRESDOW: Also, why don’t wve
have the testimony marked as Exhibit 1 and admit
it a3 Exhibitc 17

And the ordinance as Exhibit 2, and
the regulations as Exhiblt 3.

Does anyone have any obijection to
that?

Okay. These three exhibits are

admitted ags marked.

LONGORIA & GOLDSTTINE
(312) 236-1030




iéR.buﬁﬁﬁgﬁééﬁz Thank you.
HEARING OFFICER DRESDOW: Thank you for your
té#fiﬁ@n&.
Anyone else that would like te make
any statements for the record?
MS . SCHﬁOEDﬁR: I'm Susan Schroeder, with tl2
Illinots Environmental Protection Agency.
You gtated, M¥r. Henderson, that the
City of Chicaqgo was going to take a Baar@
regulatéry stand.
Are you going to be proposing
regulations?
Are you going to be deing anything
with your ordinances? |
MR. HENDERSON: You’ll have to clarify.

I’'m not sure what you’'re referring

M&. SCHROEDER: You were talking about the
time frame?

MR. HENDERSON: What I was talking about was
in the event that our ordinance excludes

particular 1lnstitutions as long as they’'re
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regulatad by the State, to the effact in the event

ﬁhat'ﬁhey:aregnot regulated by the State, they

'thenfféiﬁ ﬁiiﬁin regulations,

MS. SCHROEDER: S0, you don’t need to do any
additiaonal fégulatigns?

MR HENDERSON: No, it will just expand the
responsibilities of the personnel at the Health
Deéartméﬁtf

45, SCHROEDER: But the rules are already in
placa? |

MKk, HENDERSCN: Yes, and I guess those would
be Exhibit 3 now. |

HEARING OFFICER DRESDOW: Did anyone else
have any gquestions?

MR. Q'BRIEN: My name is Francis J. O'bBbrien,
managexr of BFI Medical Waste.

| I'd like to read a portion of my
prepared testimony that I’d like teo read in full
in its entirety at 11:00, that deals with the
repeal of 35.
HEARING OFFICER DRESDOW: We’ll need you to

be sworn in.
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I wasn’t aware that vou wera going
Y6 testify. |

MR. O'BRIEN: Would 1t ke your desire that I
walt?

HEARING OFFICER DRESDOW: If it deals with
the repeal, it would be best to have 1t in this
record.

Would you swear 1n Mr. O'Brien?
{Witnesgs sworn.)

MR.,O'ERIENz My name is Francis J. O'Brien,

Regional Manager of BFI Medical Vaste.

BFI Medical Waste Systems currently

-provide medical waste disposal service lIn the
‘State of Illinoisg, and as part of our sexvice, we
do provide services presently with municipalities
and zounties that presently have infectiovs waste
controls at a local, municipal, county level.

In this context, I'd like to read
the following regarding this docket in the repeal
of 35 Ililinois Administrative Code 809.Subpart I.

Upon signature of House Bill 2491,

the mechanisms to replace the current regulations
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with tﬁ?;cﬁﬁ;f@iéﬂsiVﬁ program, baséd npon House
3111 éi?irsﬁéﬁ}d ﬁégin.

The repeal of the existing
’fégulafibnsrsﬁéuld DCCur conéurreﬂtly with-ﬁhe
adoption of the future regulatory program.

‘Thiﬂ type of rule adoption would
minimize confusion in the healthcare community asg
weil as in thevnumerous county and municilpal
ordinance svstems already adopted throeaghout the
state, many of which, as the attorney from Chicag0>
has tied back into the current Illinois regulatory
system,

Cf the existing regulations,
Section 809.906, specifically the defense to
enforcement action should be rewritten into any
future regulatory system.

I would at this time conclude my
remarks and willl expand upon it as well as present
the written copy of the testimony in the R-91-20
and 21 docketis.

MR. FLEMAL: Are you suggesting that we hold

or repeal our action until the regulations are
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t. O'BRIEN

i 1 was hoping to present those.

It really forms guestions, bacauge

there are numerous, as Madam Hearing Officer

pointed cut, there could be a yvear period of time

that we repeal (he current regulatory system by

“Januvary
program January

'Qerhaps

g, 1993,

1¢;1992, and rule adoption of the futurs
that one year could

open a window of no regulations within the

state, many of which the municlpalities and some

countles have already tled into an existing state

regulatory syste

.

Really my question to all of us or

to the Bsoard would be what kind of procedures can

be adopted in th
MR. FLEMAL:

provisions that

is type of

scenario?

You looked at the interimn

would control

during that one-year

window that are written in the house bill?

MR. O’'’BRIEN: I'm somewhat familiar with
them, ves.

MR, FLEMAL: Do you se¢e that there are in

fact gaps that would not be filled by those

i
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éﬁﬁéﬁébfy éasiﬁ*égs ur‘cénditions?

MR. OYBRIEN: Yes.

MR. FLEMAL: This?

ﬁR,,G’Béjﬁiz Tes.

MR, FLEMAL: Can you identify any of those
specifically for us?

MR. O'BRIEN: The context of my testimony is
speclfic to auﬁrent regulatory ordinances or
county gystems Lhat are presently in the various
municipalities and counties throughout the state.

The reference gpecifically to
sections 809 and with the exclusion of those
sections and the repeal of that, there could be,
thereycould be discontinuity amongst the present
system.

MR. FLEMAL: That will be the case, however,
irrespective of this repeal of 809.

If 809 disappears, any reference in
the statute will be to something that doesn’t
exlist.

MR. O'BRIEN: At the municipal and county

level, correct.
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CFLEMAL: I don't guite see how

findings oi the repeal of 809 is in any

related to that problem with municipalities.

MR, O'BRIEN: I'm not suyre and I propose:my
testimOﬁQVmore 50 as a fact-£finding exerciﬁe,vtc
insure that there is not a window of opportunlty,
‘where nﬁ regulations exist as a landfill operatcr
withih the state, too, and the prohibition that
exlsts presently for untreated hazardous |
infectious haapitai waste, that that does not
present. itself where there is in this interim
‘period no reéulétibns that would deal with them.

‘MR, FLEMAL: Just to make sure that we’'re all
understandinglthe'time frame, perhaps it might be
useful if I suggest what I think are the time

frames and see 1f Iin fact we all have a common

undergtanding.

Let’s make the assumption first of
all, that you can meet the area’'s deadlines that
exist in the House Bill.

That would have it then that up

until the Governor signs the bill, the regulation
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t;éseaﬁially conslsts of B09,.8ubpart 1.

Upon the signing and the vepeal of

A

";30§, then the provisions that are present in thé
Hew féguléélbns wlthin the act, speaific&lifyth% 
:variqu gections 56, accept provisions with
céntral and woulﬁ“remain in control until the
éoa:d:adoptad the new get of regulations.

| S0, arce there not certaln sort of
three periods that you're looking at, in which
cane with which ﬁhere are state regulations, bhut
they shift from the current 809 then to the
stétutory and then to the subsequent Board
repeals,

I‘m concerned with B, that there
are no major legistlation involved as we go
through those transltions.

MR. OBRIEN: That’'s correct,.

HEARING OQFFICER DRESDOW: Anyone else?

MS. ANDERSOW: You raised the, what I would
call the provisiun,

You railsed the issue of the hold

iarmless provisions in the present 809
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ﬁé} 0 BRIEN: Yes.

IQS.'AﬁﬁERSéﬁé Do you consider that p;ovision
in'the*iﬁté%im'as'Dr; Flemal was describing it,
its pcsition here as something that would be a
gap?

MR,'O’QRIEN: I belleve that the interin

abilility of regulations contained in House Bill

2491 would not address the gap that would be

created if the hold harmless provisions were
repealed, thevrepeal of 809,

M5, ANDERSON: i think it would be, st least
it would be extremely helpful to the Board, and I
think to the participants to please look at the
legiglation, the interim legislation and identify
these potential gaps.

I'm not at all sure what mechanism
exists to maybe temporarily plug in these holes,
whether it’s emergency regulations or legisiative
changes or whatever, and if there are gaps of
concern, the first thing we need to do is identify

them.
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HEARTNG 05‘13: CER DRESPOW: Anyone else?

?ééi could vou state vour nanea,
'piaaée?_
rﬁék EASTED: Larry Eastep, with the Illiinocis

Environmental Protection Agency.

Mr., O'Brien, you indicated that youw

répresenhed a numbey of local county and
muﬁieipality Governments.

How wany counties and cities have
tha osrdinances been Iln effect?

MR. O'BRIEN: Off the top of my head,

Mz, Eastep, I can think of five municipal
ordinances, and at least one county ordinance that
cegulates, the DuPage County Foresgt Prassrve
ordinahce, which regulates the operation of the
landf£ills.

MR. EASTEP: You were involved with the
Government task force that prepared the report of,
that preceded the legislation?

MR. O'BRIEN: Correct.

MR. EASTEP: Didn’t that past Board make an

attempt to set up legislation, so that there would

[NV B ST o S e
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‘be self-implementing provisions that would enable

‘;giérpgpentially infaectious management td»aéerane
fn th \iﬂtarih; |

MR. O BRIEN: Yes.,

MR, EiSTEP: You think there may be gaps?

MK. O'BHIEN: Since our discugsglons as the
,GQVérnof’s study group on the medlcal waste lssue,
ﬁhl& gan thah I have referraed to really 18 a
concern Lhat the state, municipal and county
QrdihaﬁCes have been tisd back to the initial, and
we had previously discussed that, and the other
gap relating to a section that I Jjust recently
remembered that beginning with Section 809.9%46,
the defense Lo enforcement action, which is
commonly called the hold harmless provision.

MR, EARSTEP: I don’t have 809 with me, but if

similar to Section 26.1K, and H.B. 2491,

MR. O'BRIEN: I think the section presently
existing, 809.906 is & defense to enforcement
action of a generator of current hazardocus
infectious houpltal waste as stating to a landfill

cperator that the tLreatment process has rendered
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thé waétes innocuous or naon-regulatory waste.

Looking at the section, My, Eastep
that yéu raferred to, 1t appesars that i1t nholds the
landfill owner or operator specifically not tied
back into a generator provision.

Perhaps T’'m misreading it.

MR. BEASTEP: What I was referring to was
whether the section of that, I'll paraphrase,
whether the owner-operator relied on written
statements from the person generating, treating
the waste, and that seems to me, as 809.906,
because it could be the generator/treater, because
now thisg is met-up so that all the potential
infectious medical waste has to be treated,
whether it’s by the ¢generator or a commercial
treater.

MR. O'BRIEN: I could see that point,

Now, I guess as a fact finding, I
wanted to propose this guestion to see 1if it
needed the same interpretation, as a complete, a
complete defense enforcement that’e presently

existing.
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'éﬁ;’ﬁﬁéégé:' I thought that wasrﬁhy the éill
was in place.

MS. ANDERSON: I guess I have a question.

In the statute, option A, Sectinﬁ'
56.10,.1K,. did 1 make Lt?

MR. EARSTEP: They think so.

M5 . ANDERZON: In there, these sections just
to ask about your understanding, the other section
g0%.%06, it says it shall be complete defense
against an enforcement action, othexr than the
generator, {f the -- if anybody else had relied
upon the generator’'s identification of the waste,
as a complete defense,

I don’t see how the statutory
provislon says at all the same thing.

| It is referring fto 33C and 42H,

which are penaltles,

The 42H are penalty factors. That
I don’t want fto be reviewing, this is just a guick
and dirty look, but there it would be, I would
think, if one could arqgue it's in mitigation after

the vioclation has been found.

LONGORIA & GOLRSTINE
(312) 236-1030




Tn any avent, 1% is the hind of

depth that one might want to pursue.
| I don’t know.
HEARING OFFICER DRESDCW: Anyone elsge?

Okay. We can conclude this hearing
at this time.,

There i3 a comment period currently
pending in the filinols Reqgister.

What I will de is 1711 take a look
at thét time frame, and there will also be a
post-hearing comment period, aand 1’11 send out an
oxder stating exactly what date that comments will
be due,

Again, you know, all this is
pending the Governor’s signature on all the rest
of what we’'ve been talking about here,

Ia youy comments, 1f you could
gpecifically address that gap issue, that would be
mogit helpful and any other 1ssues that you think
have come up here.

Thank you for your participation.

The hearing Ils adjourned.

2L
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{Whersupon; that wan all
the proceedings which were
held In the above-entitled

matter.)
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KATHLEEN DEAN, being flrst duly sworn, says

that she is a court reporter doing business Iin the

City of Chicacvo, and that she reported in

shofthand the proceedings had at the hearing of

sald cause, and the foregolng i8 a true and
correct transoript of her shorthand notes, so
taken as aforesaid, and contains all the

proceedlnqs of said‘hearing.

Z;kﬁ&zuﬂ é:iamww

SUBSCRIBED AND SWORN TO
before me thig __ day
of , 1991, A.D.

Notary Public.
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